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HUD Expands Tenant Notice Requirement For Section 8
Renewal.

By Gary Eisenman

It has come to our attention that HUD has directed certain Project Based Section 8 Contract
Administrators to expand the applicability of the tenant notification requirement relating to
Owner applications for rent increases where the Owner is seeking Section 8 rent increases of

any sort.

The notice is a 30 day notice to tenants with an opportunity for comment. The Owner must
then certify that the Notice was provided.

The relevant Regulation regarding “Notice to Tenants” is found at 24 CFR 245.310 and is
intended to be required where an Owner is seeking a budget based rent increase in the
context of a HUD subsidized development which has non-Section 8 tenants. For example,
in Section 236 or 221(d)(3) building which has non-Section 8 Tenants that applies for a
budget based rent increase, if granted, the rent increase will impact on the non-Section 8
Tenants. The Section 8 Tenants are generally not impacted since the tenant will continue to
pay a maximum of 30% of their income as adjusted for number of rooms and family size.
Whereas, the non-subsidized tenants pay the entire rent out of pocket and are therefore
given notice and opportunity to comment and receive answers to their comments, before
HUD will approve the increase.

Recently, without any formal Notice or Proposed Regulatory Amendment from HUD, but
per HUD direction, certain Contract Administrators have been requiring Owners seeking
rent adjustments to comply with the tenant Notice and Comment process pursuant to 24
CFR 245.310, before they will process the rent adjustment and renewal. This practice raises
several concerns, including that this conflicts with MAHRA which generally requires the
Secretary to renew HAP contracts and provide certain adjustments at renewal. This leads to
the conclusion that a MAHRA Adjustment is a matter of right, and Tenant Comments are

therefore irrelevant.

Please contact Gary Eisenman, Richard Price, Monica Hilton Sussman or Anthony Ruvolo

if you have any questions.
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Affordable Housing Team

Please feel free to call or e-mail (emailname@nixonpeabody.com) any of
the Affordable Housing team members listed below.
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