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On October 13, 2005, we issued an Alert advising that HUD had published the final section 
8 Project-Based Voucher (“PBV”) rule on October 13, 2005.  In addition to the revisions 
noted in our prior Alert, we want to bring to your attention a very significant change 
impacting section 8 rents for low income housing tax credit properties.   

Prior to the publication of the final PBV rule, HUD had provided guidance in Notice PIH 
2002-22 that with respect to units inside a Qualified Census Tract (“QCT”) the section 8 
PBV rents could not exceed the lower of 110 percent of the Fair Market Rent (or any HUD-
approved exception payment standard) or the rent charged for unassisted comparable units.  
It further provided that for purposes of determining comparability, the rents for non-section 
8 LIHTC units shall not be used since the units are considered assisted units.    

The Notice also provided for projects outside a QCT, where the LIHTC rent is equal to or 
less than 110 percent of the Fair Market Rent (or any HUD approved exception payment 
standard) then the section 8 PBV rent cannot exceed the lower of 110 percent of the Fair 
Market Rent (or any HUD approved exception payment standard) or the rents charged for 
unassisted comparable units, i.e., the same as above for projects inside the QCT.  However, 
where a project is outside of a QCT and the LIHTC rents are higher than 110 percent of the 
Fair Market Rent (or any HUD-approved exception payment standard) the Notice provided 
that section 8 PBV level shall not exceed the lower of the LIHTC level (i.e., the rent charged 
for comparable units in the building that also receive LIHTCs but do not have additional 
rental assistance) or the rent charged for unassisted comparable units in the private market.   

The final rule now changes the HUD policy and limits section 8 PBV rents for  projects 
inside a QCT and outside a QCT to the LIHTC rents, even if then LIHTC rents are below 
110 percent of the FMRs.  The final rule did not change the policy for projects outside a 
QCT where the LIHTC rents are higher than 110 percent of the Fair Market Rent (or any 
HUD-approved exception payment standard) in that the section 8 PBV rent can equal the  
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lesser of the LIHTC level or the rent charged for unassisted comparable units in the private 
market. 

This major change in HUD policy with respect to section 8 rent limits was made without 
public notice and comment as required for such policy changes.  While we are attempting to 
clarify this with HUD, the final Rule policy appears to apply to annual adjustments as well as 
to initial rent setting.  A number of section 8 PBV projects have been underwritten and 
financed based upon the HUD policies in place prior to the final rule and this new policy 
could have a negative impact on rent adjustments in these projects.  Thus, for a project 
already under a multiyear section 8 PBV HAP Contract, the final rule rent limitation would 
apply to an owner’s request for rent adjustment or a negative adjustment could be trigged by 
a PHA if the FMR decreases by 5% or more. 
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Affordable Housing Team 
 Please feel free to call or e-mail (emailname@nixonpeabody.com) 
any of the Affordable Housing team members listed below.  

ATTORNEY E-MAIL NAME PHONE 

Albany, NY 
30 South Pearl Street 

518-427-2650 
 

Boston, MA 
100 Summer Street 

617-345-1000 
 

Buffalo, NY 
40 Fountain Plaza, Suite 500 

716-853-8100 
 

Garden City, NY 
990 Stewart Avenue 

516-832-7500 
 

Hartford, CT 
185 Asylum Street 

860-275-6820 
 

Los Angeles, CA 
555 West 5th Street, 46th Floor 

213-533-1050 
 

Manchester, NH 
889 Elm Street 
603-628-4000 

 
New York, NY 

437 Madison Avenue 
212-940-3000 

 
Orange County, CA 

2040 Main Street, Suite 850 
949-475-6900 

 
Palm Beach Gardens, FL 

4400 PGA Boulevard, Suite 900 
561-626-3011 

 
Philadelphia, PA 
1818 Market Street 

215-246-3520 
 

Providence, RI 
One Citizens Plaza 

401-454-1000 
 

Rochester, NY 
1100 Clinton Square 

585-263-1000 
 

San Francisco, CA 
Two Embarcadero Center 

415-984-8200 
 

Washington, DC 
401 9th Street, N.W., Suite 900 

202-585-8000 
 

Paul E. Bouton pbouton 617-345-1240 
Arlo M. Chase achase 212-940-3758 
David P. Corsi dcorsi 415-984-8426 
Gary R. Eisenman geisenman 212-940-3722 
Harry J. Kelly hkelly 202-585-8712 
John L. Kelly jkelly 212-940-3790 
Randall Kelly rkelly 202-585-8760 
Joseph Lynch jjlynch 212-940-3717 
Richard M. Price rprice 202-585-8716 
Michael H. Reardon mreardon 202-585-8304 
Anthony D. Ruvolo aruvolo 202-585-8820 
Jeffrey W. Sacks jsacks 617-345-1056 
Alexandra Stefanovic astefanovic 202-585-8158 
Monica H. Sussman msussman 202-585-8833 
Patrice Harris Talbott ptalbott 202-585-8729 
Dwayne M. Toliver dtoliver 202-585-8852 
Stephen J. Wallace swallace 202-585-8714 
Justine E. Wilcox jwilcox 202-585-8745 
 
 
 
Visit www.nixonpeabody.com 
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