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Governor Schwarzenegger Signs California Global
Warming Solutions Act of 2006

On September 27, 2006, Governor Arnold Schwarzenegger signed into law the California
Global Warming Solutions Act (“AB-32”), which makes California the first state to limit
man-made greenhouse gas emissions. This landmark legislation imposes a statewide
greenhouse gas emissions limit to reduce emissions to 1990 levels by the year 2020, a 25%
cut from today’s levels.

California ranks 12t in greenhouse gases emissions globally. It is responsible for 10% of the
carbon dioxide produced nationally and 2.5% globally.” ! Experts believe that the California
regime will have negligible effects on global warming. > However, the California
Environmental Protection Agency undersecretary, Dan Skopec, is hopeful that “once it's
proven that California can slow greenhouse gases and grow its economy, other states and
other nations will follow.” 3

California’s leadership could have a real impact in curbing global warming by encouraging
the U.S. federal government and other states to take similar action. Many believe that
California’s regime will boost the state’s economy by making it more efficient, less
dependent on petroleum fuels and stimulate new business opportunities within the clean-
tech sector. + Economists predict that new emissions reductions technology will lead to
substantial financial and employment benefits. 5 This new regulatory scheme will position
California as an environmental leader and likely provide California with a competitive
advantage in the emerging clean energy market. ¢

AB-32 does not provide detailed emission measures but instead has vested the California Air
Resources Board (“CARB”) with the responsibility of adopting emission reduction
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measures, implementing such measures and monitoring compliance. The AB-32 regime
requires CARB to determine “what the statewide level of greenhouse gas emissions level was
in 1990” by evaluating the “best available scientific, technological, and economic information
on greenhouse gas emissions.”” CARB must then approve a statewide greenhouse gas
emissions limit that is equivalent to the 1990 level and implement cost-¢ffective reduction
measures to achieve that level by 2020. Such emission reduction measures must be designed
to decrease costs and increase technology. While CARB is responsible for implementing
AB-32, the legislature intended for CARB to coordinate and consult with state agencies,
environmental organizations, industry and business groups, academic institutions and other
stakeholders. However, it is likely to become one of the most powerful regulatory agencies
as it implements AB-32 given that clean technology will have an impact on business and
commerce across all industries. Further, CARB must appoint two different advisory
committees to facilitate CARB in implementing the act. AB-32 requires CARB to organize
an environmental justice advisory committee, composed of representatives from
communities within the state with the greatest exposure to air pollution, to assist in
developing the scoping plan and carrying out the requirements of the Act. AB-32 also
requires CARB to appoint an Economic and Technology Advancement Advisory
Committee to help identify technology, development and funding opportunities that will aid
in the reduction of greenhouse gas emissions.

AB-32 provides CARB with civil, criminal and injunctive power to enforce compliance with
the emission reduction regulations it mandates. The act borrows certain civil, criminal and
injunctive penalties used to enforce non-vehicular air pollution under Division 26 of the
Healthy and Safety Code (the “Code™). A violation of any rule, regulation, order, emission
limitation or other measure promulgated under the Act may be enjoined pursuant to Section
41513 of the Code and violations are subject to penalties set forth in Article 3, Chapter 4 of,
and Chapter 1.5 of Part 5 of, Division 26 of the Code. Penalties imposed for violations
include imprisonment and fines depending upon factors such as level of knowledge, type of
harm, individual or corporate status.

Under AB-32, the Governor has the power to adjust the applicable deadlines for individual
regulations “in the event of extraordinary circumstances, or threat of significant economic
harm.” 8 In addition, CARB is not prevented from adopting emission reduction measures
prior to the deadlines below or providing early reduction credit where appropriate.

Some of the key provisions of the Act are as follows:
1) Types of Emissions Covered.

e AB-32 is aimed at limiting emissions of greenhouse gases which includes all of the
following: carbon dioxide, methane, nitrous oxide, hydrofluorocrabons,
perfluorocarbons and sulfur hexaflouride.

" AB-32, Chapter 4, Part 2, Section 38550.
8 AB-32, Chapter 4, Part 2, Section 38599(a).
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2) Early Action Reduction Measures.

e CARB must publish and make available to the public a list of early action
greenhouse gas emission reduction measures by June 30, 2007.

e Such early action reduction measures must take effect by January 1, 2010.
3) Statewide Emissions Limit.

e CARB must determine the 1990 statewide greenhouse gas emission level by
January 1, 2008.

e CARB must establish a statewide greenhouse gas emission limit for 2020 by
January 1, 2008.

4) Mandatory Reporting.
By January 1, 2008, CARB must adopt regulations that accomplish the following:

e Require the monitoring and annual reporting of greenhouse gas emission sources
beginning with the sources that contribute most to statewide emissions.

e Account for greenhouse gas emission from all electricity consumed in the state.

e Whenever possible, “incorporate the standards and protocols developed by the
California Climate Action Registry.”?

o Ensure rigorous and consistent accounting of emissions and provide reporting tools
to ensure collection of emission data.

e Maintain comprehensive records of emission data.
5) Scoping Plan.

e CARB must adopt a scoping plan which outlines how it plans to achieve greenhouse
gas emission reductions by January 1, 2009 through reduction measures, market
mechanisms and incentive programs.  The environmental justice advisory
committee will advise CARB in developing the scoping plan.

6) Emissions Cap Effective 2012.

e CARB is directed to implement regulations designed to “achieve the maximum
technologically feasible and cost-effective reductions in greenhouse gas emissions”
by January 1, 2011, which shall become effective January 1, 2012.

7) Market-Based and Alternative Compliance Mechanisms

e CARB can consider using market-based compliance mechanisms such as cap and
trade programs and emission credit for early action.

° AB-32, Chapter 4, Part 2, Section 38530(b)(3). The California Climate Action Registry was established pursuant to
Chapter 6, Part 4 of Division 26..
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The cleantech industry is one of the fastest-growing sectors in the venture capital industry,
and poised to become the growth industry of the 21st century. At Nixon Peabody, we
understand the cleantech industry. The issues and challenges involved in the financing,
development, and marketing of innovative technologies are well-understood by Nixon
Peabody attorneys. With experience spanning 15 major practice areas, we have the
multidisciplinary strength to counsel clients in virtually any atea related to cleantech,
including venture capital, corporate, securities, mergers and acquisitions, tax, environmental,
energy regulatory, intellectual property, project finance, and real estate law. We help our
clients take advantage of these emerging opportunities and scale them into viable enterprises
for bottom-line results.

If you have any questions or require further information regarding these or other matters,
please call your regular Nixon Peabody contact or feel free to contact one of the attorneys
listed below:

o  In our San Francisco office, Matthew P. Fisher at 415-984-8200
e In our Boston office, William E. Kelly at 617-345-1195
e  In our New York offices, Charles P. Jacobs at 212-940-3170

The foregoing summary is provided by Nixon Peabody for education and informational
purposes only. It is not a full analysis of the matter summarized and is not intended and
should not be construed as legal advice. This publication may be considered advertising
under applicable laws.

If you are not currently on our mailing list and would like to receive future publications of
Cleantech Alert or if you would like to unsubscribe from this mailing list, please send your
contact  information,  including  your name and  e-mail  address, to
Iblanev@nixonpeabody.com with the words “Cleantech Alert” in the subject line.

Office Locations

New York, NY
437 Madison Avenue * New York, NY 10022
212-940-3000 * Fax 212-940-3111

Boston, MA
100 Summer Street ®* Boston, MA 02110
617-345-1000 * Fax 617-345-1300

Washington, DC
401 9th Street, NW ¢ Washington, DC 20004
202-585-8000 ¢ Fax 202-585-8080

San Francisco, CA
Two Embarcadero Center, Suite 2700 * San Francisco, CA 94111
415-984-8200 * Fax 415-984-8300
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Rochester, NY
Clinton Square * PO Box 31051 * Rochester, NY 14603
585-263-1000 * Fax 585-263-1600

Albany, NY
Omni Plaza * 30 South Pearl Street * Albany, NY 12207
518-427-2650 * Fax 518-427-2666

Buffalo, NY
Key Towers at Fountain Plaza ¢ 40 Fountain Plaza, Suite 500 ¢ Buffalo, NY 14202
716-853-8100 ¢ Fax 716-853-8109

Hartford, CT
City Place * 185 Asylum Street * Hartford, CT 06103
860-275-6820 ¢ Fax 860-275-6821

Long Island, NY
50 Jericho Quadrangle, Suite 300 ¢ Jericho, NY 11753
516-832-7500 * Fax 516-832-7555

Los Angeles, CA
Gas Company Tower ¢ 555 West Fifth Street, 46th Floor ¢ Los Angeles, CA 90013
213-533-1050 * Fax 213-533-1069

Manchester, NH
900 Elm Street ®* Manchester, NH 03101
603-628-4000 ¢ Fax 603-628-4040

McLean, VA
2010 Corporate Ridge, Suite 700 * McLean, VA 22102
703-827-8095 * Fax 703-827-8096

Orange County, CA
2040 Main Street, Suite 850 * Irvine, CA 92614
949-475-6900 * Fax 949-475-6910

Palm Beach Gardens, FL.
4400 PGA Boulevard, Suite 900 * Palm Beach Gardens, F1. 33410
561-626-3011 ¢ Fax 561-626-5076

Philadelphia, PA
1818 Market Street * Eleventh Floor ¢ Philadelphia, PA 19103
215-246-3520 * 215-561-0410

Providence, RI
One Citizens Plaza * Providence, RI 02903
401-454-1000 * Fax 401-454-1030
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