Nixon Peabody LLP

Developments Affecting the Power Industry

AUGUST 16, 2005

ENERGY POLICY ACT OF 2005

The recently enacted Energy Policy Act of 2005 (the “Act”) includes a provision granting
state and local governments and cooperatives the ability to issue clean renewable energy
bonds (“CREBs”). CREBs are a tax credit bond designed to provide the borrower with an
interest free loan and the holder of the bonds with a tax credit (rather than interest) in an
amount intended to provide an after-tax return equal to that of a comparable taxable
investment. CREBs may be issued in 2006 and 2007 to finance expenditures paid after
August 8, 2005. CREBs are modeled on the qualified zone academy bond (“QZAB”)
program, under which tax credit bonds may be issued for certain educational facilities.
Unlike QZABs, which can only be purchased by banks, CREBS may be purchased by
anyone.

Qualified Projects

CREBs may be issued only if at least 95 percent of the proceeds are to be used for capital
expenditures of a qualified project. “Qualified projects” are defined as the following types
of facilities: wind-energy, closed-loop biomass, open-loop biomass, (including agricultural
livestock waste nutrients), geothermal energy, solar energy, small irrigation power, landfill
gas, hydropower, and trash combustion. These qualified projects are the same types of
facilities as those that qualify for the federal tax credit for renewable energy projects.
Expenditures for these projects must be paid after August 8, 2005. The new rules permit the
reimbursement of costs paid after this date and prior to the issuance of the CREBs if a
declaration of intent is made by the borrower prior to the payment of the qualified costs.
CREBs may also be issued to refinance debt incurred after August 8, 2005.

Volume Cap

Only $800 million of CREBs may be issued in the aggregate and at least $300 million of this
authority is reserved for cooperatives. The Secretary of the Treasury is responsible for
allocating this volume cap among projects but the Act provides no guidance on how this is

to be done.
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Maturity Limitations and Credit Rate

Treasury will set the maturity limitation and credit rate on CREBs. CREBs must be
structured to pay principal in level annual installments. In addition, the final maturity of a
CREB is limited to the number of years that will result in that final principal payment having
a present value equal to 50 percent of its face amount (rounded up the next full year). The
interest rate used for this purpose is to be determined at least monthly by the Treasury using
the average annual interest rate on tax-exempt bonds having a term of 10 years or more that
are issued during that month. For example, on August 5, 2005 the maximum bond term
under the QZAB program was 16 years.

The Treasury is to set the tax credit rate daily for CREBs as the rate that will permit the
issuance of CREBs without interest and without original issue discount. For QZABs, the
Treasury sets the rate daily based on the yield on outstanding AA rated corporate bonds of a
similar maturity (using rates from the previous day). It is likely that a similar process will be
used to establish separate rates for CREBs.

Expenditure Requirements

In order to meet the requirements for CREBs, 95 percent of the proceeds must be spent
within 5 years of the issuance of the CREBs. This period may be extended by the IRS if the
failure is due to reasonable cause. If this requirement is not satisfied, a portion of the
CREBs must be redeemed within 90 days of the applicable expenditure deadline. This
redemption requirement is likely to necessitate the inclusion of “excess proceeds”
redemption provisions in each CREB issuance.

Other Requirements

CREBs are subject to the arbitrage requirements, including arbitrage rebate rules. If a
project ceases to be used for a qualifying purpose, the borrower must take a remedial action,
which presumably will include redemption or defeasance of the CREBs within 90 days of the
change of use.

Conclusion

CREB:s are designed to provide a zero percent loan for renewable energy projects for 2006
and 2007. How well this subsidy will work is a significant question. The $800 million
volume cap and an uncertain allocation method present significant limitations, as does an
uncertain market for these bonds. The Act requires that the IRS publish regulations to
implement CREBs within 120 days of August 8, 2005.
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For further information, please contact Travis Gibbs, John McQueen, Jeff Piemont, Mitch
Rapaport, Bruce Serchuk, or any member of the Nixon Peabody Power Group.

Travis Gibbs 213-533-4171
John McQueen  585-263-1345
Jeffrey Piemont  212-940-3059
Mitch Rapaport  202-585-8305

Bruce Serchuk 212-940-3032

Los Angeles
Rochester

New York
Washington, D.C.

New York

tgibbs@nixonpeabody.com

jmcqueen@anixonpeabody.com

jpiemont@nixonpeabody.com

mrapaport@nixonpeabody.com

bserchuk@anixonpeabody.com

To ensure compliance with requirements imposed by the IRS, we inform you that any U.S.

federal tax advice contained in the communication is not intended or written to be used, and

cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code or

() promoting, marketing, or recommending to another party any transaction or matter

addressed herein.
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Power Group

Please feel free to call or e-mail any of the Power Group members listed below.

ATTORNEY

ALBANY

Richard Cogen
Andrew Gansberg
John Greenthal

Ruth Leistensnider
Sheri Littlefield Moreno

BOSTON
Robert Dewees
Carolyn Kaplan
Ruth Silman

LOS ANGELES
Travis Gibbs
Charles Wolf

NEW YORK CITY
Elizabeth M.Columbo
Arthur McMahon

Jeffrey Piemont
Bruce Serchuk
Scott Singer

PROVIDENCE

Peter Lacouture

ROCHESTER
Lori B. Green
John McQueen
Scott M. Turner
Stanley Widger

SAN FRANCISCO
Daniel A. Deshon
Edsell (Chip) M. Eady
Howard Golub

WASHINGTON, D.C.
William S. Andrews
Robert L. Daileader
Mitch Rapaport
Elizabeth W. Whittle

E-MAIL

rcogen(@nixonpeabody.com
agansberg@nixonpeabody.com
jgteenthal@nixonpeabody.com
tleistensnider@nixonpeabody.com
smoteno@nixonpeabody.com

rdewees@nixonpeabody.com
ckaplan@nixonpeabody.com
rsilman@nixonpeabody.com

tgibbs@nixonpeabody.com
cwolf@nixonpeabody.com

ecolumbo@anixonpeabody.com
amcmahon@nixonpeabody.com
jplemont@anixonpeabody.com
bserchuk@nixonpeabody.com
ssinger@nixonpeabody.com

placouture@nixonpeabody.com

lereen@nixonpeabody.com
jmcqueen@nixonpeabody.com
sturnet(@nixonpeabody.com
swidger@nixonpeabody.com

ddeshon@nixonpeabody.com
ceady@nixonpeabody.com
hgolub@nixonpeabody.com

wandrews@nixonpeabody.com
rdaileadet@nixonpeabody.com
mrapapott@nixonpeabody.com
ewhittle@nixonpeabody.com

PHONE

(518) 427-2665
(518) 427-2657
(518) 427-2670
(518) 427-2655
(518) 427-2660

(617) 345-1316
(617) 345-1345
(617) 345-6062

(213) 533-4171
(213) 533-1072

(212) 940-3183
(212) 940-3181

(212) 940-3059
(212) 940-3032
(212) 940-3182

(401) 454-1011

(585) 263-1236
(585) 263-1345
(585) 263-1612
(585) 263-1529

(415) 984-8360
(415) 984-8460
(415) 984-8488

(202) 585-8392
(202) 585-8318
(202) 585-8305
(202) 585-8338

Albany, NY
30 South Pearl Street
518-427-2650

Boston, MA
100 Summer Street
617-345-1000

Buffalo, NY
40 Fountain Plaza, Suite 500
716-853-8100

Garden City, NY
990 Stewart Avenue
516-832-7500

Hartford, CT
185 Asylum Street
860-275-6820

Los Angeles, CA
555 West 5th Street
213-533-4171

Manchester, NH
889 Elm Street
603-628-4000

MclLean, VA
2010 Corporate Ridge, Suite
700
703-827-8095

New York, NY
437 Madison Avenue
212-940-3000

Orange County, CA 2040
Main Street, Suite 850
949-475-6900

Palm BeachGardens.,FL
4400 PGA Boulevard, Suite
900
561-626-3011

Philadelphia, PA
1818 Market Street
215-246-3520

Providence, RI
One Citizens Plaza
401-454-1000

Rochester, NY
1100 Clinton Square
585-263-1000

San Francisco, CA
Two Embarcadero Center
415-984-8200

Washington, DC
401 9th Street, N.W., Suite 900
202-585-8000

Visit our web site at
www.nixonpeabody.com
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