Notice of the State Administration of Taxation
on Strengthening the Administration of
Enterprise Income Tax on Non—resident
Enterprises’ Equity Transfer Income

(No. 698 [2009] of the State Administration of
Taxation)

The state taxation bureaus and local taxation
bureaus in all provinces, autonomous regions,
municipalities directly under the Central
Government and cities under separate state
planning:

In order to regulate and strengthen the
administration of enterprise income tax on non—
resident enterprises’ equity transfer income,
we hereby notify you of the relevant issues as
follows in accordance with the Enterprise
Income Tax Law of the People’ s Republic of
China and the regulation on the implementation
thereof, the Law of the People’ s Republic of
China on the Administration of Tax Collection
and the detailed rules for the implementation
thereof, the Notice of the State Administration
of Taxation on Issuing the Interim Measures for
the Administration of Source—based Withholding
of Enterprise Income Tax on Non-resident
Enterprises (No. 3 [2009] of the State
Administration of Taxation), and the Notice of
the Ministry of Finance and the State
Administration of Taxation on Several Issues
concerning the Enterprise Income Tax Treatment
on Enterprise Reorganization (No. 59 [2009] of
the Ministry of Finance):

I. The term
mentioned in this Notice refers to the income
obtained from the transfer of equity (excluding
the shares of Chinese resident enterprises

“equity transfer income” as

bought and sold in the public securities market)
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of a Chinese resident enterprise by a non-— MRS BT S 1 B

resident enterprise. %5,

II. Where a withholding agent fails to withhold L B N AR
in accordance with law or is unable to perform  VEAZ%ELE ToikEATH14%
withholding obligations, a non-resident N, JRfE AN B
enterprise shall, within seven days from the ElAlL WL e AL
date of equity transfer as stipulated in the bz H Cn Ry e ar

contract or agreement (if the transferor obtains HUfFEREELEWL NI, [V
the equity transfer income in advance, the date [ SEPREUAFIEALEL 1N
should be the actual date when the equity ZHY R7THW, g
transfer income is obtained), declare and pay LB AR A i B Ak By
enterprise income tax at the competent taxation {EHETEEIZSHLIC (37

authority (the taxation authority which takes 12 BRAL T A3 BUIE S 10
charge of the collection and management of BN HHREEG
enterprise income tax on the resident Pt JEfE A AR H
enterprise) of the place where the Chinese HHGnsZ H ey, AR

resident enterprise whose equity is transferred fiIFFEVEA i E b FE
is located. If a non—resident enterprise fails

to make a declaration truthfully and timely, it

shall be dealt with according to the relevant

provisions on tax collection and management.

I11. The equity transfer income refers to the = R PRS 2
difference between the equity transfer price and $5AEE LV A %
the equity cost price. NP

B LR R A
The equity transfer price refers to the income  #5ib N it#E b1 AL TR

obtained by an equity transferor from equity W FEI 4. dETe %
transfer, which may be in forms of cash, non- PrEk B A S TR U 4

monetary assets, rights and interests, etc. If an #il. WIHEFEFREAM A A
invested enterprise has undistributed profits, BC A3 B A 5 B A7 1 2% T
various funds drawn after tax, etc., the amount JE4x2%, WACE:LE A%
from the stockholder’ s retained earnings right A—JF5iH1Z I 2= B A7F I
that is transferred along with the equity by the #ifl[I&%l, A1 MAEAL
transferor shall not be deducted from the equity #il#r 40k,
transfer price. JE A RS A 2 i A
B b NBETE N [ A [
The equity cost price refers to the actual amount Ji EEASMY SEPRATAT ) H %
of contributions made by an equity transferor to 4=, BRI I AN
a Chinese resident enterprise when it invests in [ iZEA )R 4510 N S2FR
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the shares, or the actual equity transfer price
paid to the original equity transferor when it
bought such equity.

IV. When calculating the equity transfer income,
the equity transfer price and the equity cost
price shall be calculated in the currency which
is used when a non—resident enterprise invests
in the Chinese resident enterprise whose equity
is transferred or purchases the equity from the
If the same non-resident
enterprise makes multiple investments, the

original investor.

equity transfer price and the equity cost price
shall be calculated in the currency which is
used in the initial investment, and the equity
cost price shall be calculated by the weighted
average method; if the currencies used in
multiple investments are not the same, the
amount shall be calculated in the currency used
in the initial investment under the exchange
rate on the day on which each investment is
made.

V. When a foreign investor (actual controlling
party) indirectly transfers the equity of a
Chinese resident enterprise, if the actual tax
burden in the country (region) where the
overseas holding company being transferred is
located is less than 12. 5%,
country (region) does not levy income tax on its
residents’ it shall, within 30
days from the date when the equity transfer
contract is concluded, provide the following
materials to the competent taxation authority
where the Chinese resident enterprise whose
equity is transferred is located:

or the aforesaid

overseas income,

(1) The equity transfer contract or agreement;

(2) The relationships between the foreign
investor and the overseas holding company being
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transferred on funds, business operation,
purchase and sale, etc.

(3) The conditions of the overseas holding
company transferred by the foreign investor on
production, business operation, personnel,
finance, property, etc.

(4) The relationships between the overseas
holding company transferred by the foreign
investor and the Chinese resident enterprise on
funds, business operation, purchase and sale,

etc.

(5) The explanation on a reasonable business
purpose for the foreign investor to establish
the overseas holding company being transferred;
and

(6) Other relevant materials required by the
taxation authority.

VI. Where a foreign investor (actual controlling
party) indirectly transfers the equity of a
Chinese resident enterprise by abusing the
organizational forms and other arrangements
without any reasonable business purpose so as to
the competent
taxation authority may, after reporting level by
level to the State Administration of Taxation for
examination, redefine the transaction of equity

avoid enterprise income tax duty,

transfer according to the economic substance and
deny the existence of the overseas holding
company used for tax arrangement.

VII. Where a non-resident enterprise transfers
the equity of a Chinese resident enterprise to
its affiliated party and the taxable income
decreases because the transfer price does not
conform to the arm” s length principle, the
taxation authority shall be entitled to make
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adjustment according to reasonable methods.

VIII. Where a foreign investor (actual
controlling party) transfers the equity of
several Chinese or overseas holding companies at
the same time, the Chinese resident enterprise
whose equity is transferred shall provide the
overall transfer contract and the sub—contract
involving itself to the competent taxation
authority. If there is no sub-contract, the
Chinese resident enterprise whose equity is
transferred shall provide detailed information
on all holding companies which are transferred
as a whole to the competent taxation authority,
and accurately divide the transfer price for
domestic enterprises transferred. If the price
cannot be accurately divided, the competent

taxation authority shall be entitled to choose a

reasonable approach to make adjustment to the
transfer price.

IX. Where a non—resident enterprise which has
obtained equity transfer income meets the
conditions for special reorganization as
prescribed in Document No.59 [2009] of the
Ministry of Finance and selects special
taxation treatment,
filing materials in writing to the competent
taxation authority to prove that it meets the
prescribed conditions for special

it shall submit archival-

reorganization and has obtained approval from a
provincial taxation authority.

X. This Notice shall come into force on January
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1, 2008. Please timely report any problem
encountered in the implementation thereof to
the State Administration of Taxation
(International Taxation Department).

[ KB 45 s SRl
State Administration of Taxation —OO0ONF+=H+H
chl 125189

December 10, 2009
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