case study
Supreme Court Victory, Groundbreaking Class Action
Returns $110M to Policyholders
Firm overcomes novel issues in complex,
hotly contested litigation

“Nixon Peabody’s
efforts were very
successful.… The
firm alone achieved
a result… that no
other actor had
been able to
achieve for more
than a decade and
they did so against
strong opposition.”
— William B. Rubenstein,
Sidley Austin
Professor of Law at
Harvard Law School

A class of more than 6,000 health care providers faced certain
loss of $110 million through a legislative taking of a surplus
from a privately funded association that provided medical
malpractice insurance to health care providers.
Solution:
After four years of complex and hotly contested litigation in eight different judicial,
administrative and legislative venues, Nixon Peabody’s trial lawyers stopped the taking
and secured the return of these funds to policyholders. Along the way, the trial team
won a precedent-setting decision from the New Hampshire Supreme Court protecting
$110 million of private policyholder funds from a state taking, stopped legislation which
attempted to undo the Supreme Court decision, and ultimately obtained a judgment in a
contested class action compelling the return of all $110 million to policyholders. Close
collaboration with the lead plaintiffs and members of the class, deep industry knowledge
and strong political courage enabled Nixon Peabody to design and execute a successful
strategic plan which vindicated the policyholders’ constitutional and contractual rights to
these funds. Driving a successful outcome required managing complex issues in multiple
parallel forums against an opponent that arrayed the resources of state government and
considerable political pressure in repeated efforts to take these funds.

Background:
The JUA was created by the state in 1975 out of market necessity to offer medical
malpractice insurance coverage to health care providers in the state of New Hampshire.
It operated as an “autonomous voluntary association,” and had been funded exclusively
by policyholders’ premiums under “assessable and participating” polices. Under the terms
of these policies and related regulations, in exchange for the responsibility to fund operating shortfalls, all excess funds accumulated by the JUA belonged only to policyholders.
Despite this background, the governor signed into law a budget passed by the New
Hampshire legislature that proposed to take as “state property” $110 million of accumulated surplus to help balance the state’s budgets for 2009,

“I couldn’t have been better supported. And I can’t imagine having worked with
any other group of attorneys. . . . They really did an outstanding job and took someone
like me who’s not used to being in a courtroom and really made me feel like I was in
control and that I had the power rather than being the one who was being abused, so
it was a terrific experience. . . . I’ve been on some great athletic teams, actually a hall of
fame athletic team, and I’ve never been on a team like this one.”
— Georgia Tuttle, M.D. Co-Lead Plaintiff
		

2010, and 2011. Even prior to passage, Nixon Peabody launched multiple legal
proceedings to invalidate this unconstitutional taking of private property and
illegal impairment of contract.
Recognizing the unique demands of this legal challenge, the Lead Plaintiffs
retained Nixon Peabody to represent the class of more than 6,000 policyholders. Trial skill, deep insurance and health care industry knowledge,
specialty tax services, lobbying credibility, and considerable class action experience were essential to its innovation and execution of a winning strategy in
the multiple forums in which this battle was waged. Litigation heft and agility
proved equally important in this large, complicated, fast-paced case.

Challenge:
The policyholders had to first block, then invalidate legislation purporting
to authorize the transfer of $110 million to the state’s general fund; once the
transfer was stopped, they then had to devise a means by which the funds
would be returned by the JUA to its policyholders. To accomplish this, the policyholders had to counter the state’s claim that the JUA was an instrumentality
of the state and that the funds could be taken for use in the state’s general
fund. No one had done this before, and a successful result would require
sustained opposition to the state’s formidable resources in multiple venues ultimately encompassing all three branches of New Hampshire state government
as well as the Internal Revenue Service.

Outcome:
In July 2009, the New Hampshire Superior Court sided with our clients, finding
that the policyholders had vested constitutional and contractual rights in any
surplus funds. This victory affirmed that the New Hampshire and U.S. constitutions constrain states from taking private property or impairing private
contracts. In January 2010, the New Hampshire Supreme Court, the state’s
highest court, affirmed that the state had improperly attempted an unconstitutional impairment of contract. Thereafter, through a series of actions by Nixon
Peabody in judicial, legislative, and administrative venues to enforce the policyholders’ rights to the JUA’s excess surplus funds, the case officially concluded
in 2012 with a precedent-setting class action judgment mandating the return to
policyholders of all $110 million.
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