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We are pleased to present the findings
from our 14th annual MAC Survey:
During the period examined in this year’s study, the recent years’ vigorous
pace of dealmaking continued. The biggest deals of late made headlines:
Actavis plc bid $66 billion for Allergan, Inc. (and this deal was more recently
gazumped by the $160 billion Pfizer Inc.–Allergan plc tie-up, which we
will cover in next year’s survey), Avago Technologies Limited’s proposed
$37 billion bid for Broadcom Corporation, and Halliburton Company’s $34
billion deal for Baker Hughes Incorporated. Many companies continue to
stockpile record amounts of cash, and financing remains both inexpensive
and plentiful. Moreover, the U.S. dollar’s strength has reached historic levels.
Under such favorable conditions, many companies, particularly U.S. companies, are emboldened to pursue accelerated growth opportunities through
acquisitions. This year’s survey tracks this improved appetite for dealmaking
and the effects of the economy’s continued revitalization.
For over a dozen years, Nixon Peabody has tracked
the evolution of Material Adverse Change clauses
in acquisition agreements. While these clauses have
echoed market, societal, and economic shifts in
our world during this period, our annual surveys
look deeper to report the evolving power dynamics
between bidders and targets in acquisitions.

However, the ongoing economic recovery has been
gradual, and our recent surveys note the cautious
optimism of dealmakers. While our 2013 survey
reflected increases in both pro-target and pro-bidder
trends, the 2014 survey indicated the development of
pro-bidder trends, which were continued in the
2015 survey.

Our inaugural survey, which covered 2001 to 2002,
reflected the effects of the September 11, 2001
terrorist attacks on dealmaking. The next year’s study
indicated a trend toward bidder-friendly MAC clauses
during 2002−2003 and significant expansions of
the exclusions focused on acts of terrorism and war
and on broad-based market volatility. As economic
activity picked up between 2004 and 2007, our
surveys reported increasingly pro-target formulations
with robust lists of exclusions. The economic downturn and credit crisis halted this pro-target trend, and
our 2008 and 2009 surveys showed another increase
in the negotiating strength of bidders through the
marked decrease in the use of exclusions to MAC
provisions. But as the nation began its climb out of
the recession, our surveys from 2010 through 2012
signaled a return in target negotiating strength.

As with all studies and research, the value is as much
in the insight and interpretation as it is in the results.
We hope you enjoy reading this year’s survey and
that it helps your dealmaking strategies over the
following year.

An Introduction to the MAC Clause
Generally, a Material Adverse Change or Material
Adverse Effect clause, often referred to as a MAC or
MAE clause, serves two functions. First, the MAC
definition is used in qualifications to various representations, warranties, and covenants, establishing
a threshold for determining the scope of disclosure
or compliance relating to risks associated with the
changes in the target’s business.
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For example, a representation may provide that a
target has complied with all environmental laws
“except as would not have a Material Adverse Effect.”
The MAC qualification in representations and warranties causes minor breaches to become irrelevant.
As a second function, the MAC clause is used to
delineate the circumstances under which a bidder
would be permitted to exit a transaction without
liability. This right to walk away is frequently
referred to as a “MAC out” and appears in the conditions precedent to the bidder’s obligation to close the
deal. A typical MAC out provision states as a condition that “there shall not have occurred a Material
Adverse Change in the Company.” The delineated
events constituting a MAC are then qualified by a
listing of other events, often referred to as “MAC
exceptions.” MAC exceptions preclude bidders from
leaving a deal or seeking a renegotiation of material
terms or pricing on the basis that a MAC has taken
place. The events constituting a MAC together with
MAC exceptions allocate carefully calibrated and
negotiated risks of loss between the bidder and the
target that may result from adverse circumstances
occurring in the target’s business during the sensitive period between deal execution and completion.
MAC clauses are often heavily negotiated between
the parties. A target typically tries to narrow the
MAC definitional elements and expand the exceptions in order to shift risk to the bidder. By shifting
risk to the bidder, the target bolsters the certainty
of closing and its ability to preserve deal pricing.
Bidders, however, strive to shift the risk to the
target by expanding MAC elements and reducing the
number and scope of the exceptions allowed, thereby
reserving for the bidder a greater ability to walk away
from the deal or to renegotiate deal terms.
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Our Methodology
As with our prior surveys, we reviewed publicly
filed acquisition agreements for transactions with
values in excess of $100 million that were dated
between June 1 of the preceding year and May 31
of the current year. For this survey, we generated a
list of deals executed between June 1, 2014, and May
31, 2015, from publicly available information filed
with the U.S. Securities and Exchange Commission.
We examined 355 agreements, which included asset
purchase, stock purchase, and merger agreements. The
surveyed transactions represent a broad array of industries and range in value from $100 million to $70.5
billion. While we note that our analysis is not technically scientific and does not include private transactions for which no agreements are publicly available,
we believe that the results generally reflect the climate
of M&A transactions during the studied period.
In addition, we analyzed the top 100 deals on our list
(as measured by dollar value of the transaction). As
in prior years, we compared the top 100 deals with all
deals reviewed during the period examined.

Summary of Results: Pro-Bidder
Trends Continue to Develop
Of the 355 agreements surveyed, 318 (90%) contained
a material adverse change in the “business, operations,
financial conditions of the Company” as a definitional
element. This is a slight decrease from the 2013–2014
period surveyed last year when this element appeared
in 95% of all agreements. Meanwhile, only 19 of the
acquisition agreements reviewed this year lacked
a MAC closing condition, representing approximately 5% of all agreements reviewed, compared to
5% reported in last year’s survey and 2% in the 2013
survey. Among the top 100 deals surveyed for this
year’s report, just 3% lacked a MAC closing condition.
This year’s survey suggests the continuation of probidder trends found in last year’s survey. We noted
the continued increase in the use of the pro-bidder
“would reasonably be expected to” language in the
MAC definition. It appeared in 61% of the deals
reviewed this year and 56% of all deals reviewed last
year. This language appeared in 53% of the deals
reviewed in 2013, 42% in 2012, 29% in 2011, and 13% in
2010. By defining a material adverse effect to involve

circumstances that “would reasonably be expected to”
lead to a MAC, a bidder introduces a forward-looking
feature to the definition, allowing it to adopt a more
lenient approach during negotiations over whether a
material adverse change in the target’s prospects needs
to be covered by the definition.
We also saw the sustained usage of pro-bidder
“disproportionately affect” language in MAC exceptions during the surveyed period. This language
appeared in 83% of the deals reviewed this year, and
it appeared in 88% of deals reviewed last year and
89% of deals reviewed the year before—a significant and continued increase over the 73% found in
our 2011 and 2012 surveys and the 48% and 40%
found in our 2009 and 2010 surveys, respectively.
“Disproportionately affect” language carves out
exceptions from the MAC clause to assure that
bidders have the protections of the MAC clause
in the event the target suffers more greatly than
its peers from a specified event, such as a general
economic or industry downturn.
Like the definitional elements, the exclusionary
elements also suggest a continuation of pro-bidder
trends. This year’s data indicates an across-the-board
decrease in the use of exclusions to the MAC clause.
When we compare this year’s data with last year’s,
we note that only six MAC exceptions experienced
increases from last year, while 23 exceptions reported
decreases. The exception for changes in trading price
or volume has decreased most drastically in recent
years, from 76% in the 2013 survey, to 55% in last
year’s, to 36% in this year’s iteration.
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Increase in the Number of
Exceptions to MAC Definition
The MAC definitional elements appear with generally similar frequency in the top 100 deals and the
full sample of 355 deals for the period covered in
this survey. We noted, on average, approximately 12
exceptions per agreement for all agreements reviewed
and approximately 14.5 exceptions per agreement for
the top 100 deals. Last year, the average number of
exceptions per agreement was 12 for all agreements
reviewed and 13 for the top 100 deals. In 2013, the
average number of exceptions per agreement was 14
and the 100 largest transactions had about 13 exceptions per agreement.

The similarity in frequency between the top 100 deals
and the full sample and the minimal variation from
last year’s numbers reflect a developed uniformity
in MAC clauses across deals of varying magnitudes
and different industries. This uniformity is perhaps
a sign of risk-averse approaches by both bidders
and targets, as both may prefer conforming MAC
clauses to market standards over negotiating unique
formulations. It also may signal a greater common
understanding of the meaning of a material adverse
change.
The below chart details the prevalence of MAC
elements in our survey:

MAC Elements

MAC ELEMENTS
MAC on the business, operations,
financial condition, etc.

90
50
51

MAC on target’s ability
to close the deal
MAC on bidder’s ability
to close the deal

37

Ability of bidder to continue to operate
business immediately after closing in substantially
same manner as immediately before closing
Ability of target to continue to operate business
immediately after closing in substantially same
manner as immediately before closing
MAC on prospects of target

MAC on the securities or
purchased assets
MAC on validity or
enforceability of agreement

40

3
3

Losses over a specified threshold
deemed to be a MAC
MAC on the benefits
contemplated by the agreement

95

0
0
0
1
1
1
0
2
3
8
0
0
0%

20%

40%

60%

80%

% of top 100 deals having element/exception
% of deals having element/exception

100%
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Sustained Level of “Would
Reasonably be Expected to”
Language in the MAC Definitions
The MAC formulation where a listed event “would
reasonably be expected to” result in a material adverse
effect broadens the scope of events qualifying as
materially adverse by allowing the bidder to take into
account effects on the target that are foreseeable but
not yet revealed on an income statement or balance
sheet. This clause incorporates a prospective element
into the MAC clause formulation, significantly
advantaging bidders. For example, notification from

a target’s major customer that it would no longer do
business with the target “would reasonably be expected
to” result in a loss of sales and a decline in profits but
those effects may not have occurred by closing. Last
year, the “would reasonably be expected to” formulation increased from previous years, appearing in 56%
of all deals reviewed, compared to 53% in 2013, 42%
in 2012, 29% in 2011, and 13% in 2010. This year,
this formulation appeared in 61% of all agreements
reviewed and in 56% of the top 100 deals.
The below chart details the findings in our survey
with respect to general definitional matters:

MAC Elements: definitional matters

MAC ELEMENTS: Definitional Matters
56

Reasonable expectation of event to have
a material adverse effect/change
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1
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Appearance of “Disproportionately
Affects” Language Limiting the
Exclusions Remains High

Exceptions Related to
Changes in the Economy
Last year, MAC exceptions for “changes in the
economy or business in general” and “changes in
general conditions of the specific industry” appeared
in 90% and 88% of transaction agreements reviewed,
respectively. This year, these exceptions decreased
to 87% and 84%, respectively, of transaction agreements reviewed. The MAC exception for “changes
in trading price or trading volume of Company’s
stock” decreased significantly from 55% of all agreements reviewed in last year’s survey to 36% of all
agreements reviewed this year. (We note, however,
that the exception for “changes in trading price or
trading volume” appeared in 62% of the top 100 deals
surveyed this year, just a slight decrease from 66% for
last year’s top 100 deals.) The MAC exception relating
to changes in securities markets declined slightly, from
73% of agreements surveyed last year to 72% this year.

The pro-bidder “disproportionately affects” qualification ensures that exclusions favoring the target apply
only when the target is keeping pace with its peers
and its industry, not when it is an outlier in terms of
its vulnerability to systemic threats. In about 83% of
the agreements reviewed this year (and in approximately 90% of the top 100 deals reviewed), the exclusions were limited in whole or in part to specified
events that did not “disproportionately affect” the
target. The use of the qualification declined slightly
from the past two years, when it appeared in 88% and
89% of the agreements surveyed in 2014 and 2013,
respectively. We note that this year’s figure is nonetheless pointedly higher than those of the three years
preceding the 2013 survey (73% in 2012, 73% in 2011,
and 40% in 2010).

The below chart details the prevalence of MAC
exceptions found in our survey relating to “Changes
in Markets”:

MAC Exceptions: Changes in Markets

MAC Exceptions: Changes in Markets
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Exceptions for Changes Resulting
from Acts of Terrorism and
Changes in Political Conditions

——The “acts of God” exception appeared in 61% of the
agreements reviewed this year, compared to 67%
in 2014 and 2013, 43% in 2012, and 40% in 2011,
suggesting perhaps that Hurricane Sandy, the 2012
storm system that severely affected New York
City and became the second-costliest hurricane in
U.S. history, lingers in the minds of targets,
bidders, and their counsel.

This year’s survey featured slight decreases from last
year’s in MAC exceptions for changes resulting from
acts of war, acts of terrorism, political conditions, and
acts of God:

——“Changes due to acts of war or major hostilities”

——“Changes in political conditions” appeared in 66%
of the agreements surveyed this year, down from
67% of the agreements surveyed last year and 72%
of the agreements surveyed in 2013. This exception
appeared in 50% of the agreements surveyed in
2012, and 52% of the agreements surveyed in 2011.

appeared in 82% of the agreements reviewed this
year, a slight decline from 85% of agreements
reviewed last year and 88% in 2013. This exception
appeared in 74% of the agreements surveyed in
2012 and 2011.

——“Changes due to acts of terrorism in the United
States or abroad” appeared in 82% of the agreements reviewed this year, a small decrease from
85% of agreements reviewed last year and 87% in
2013. This exception appeared in 67% of the agreements surveyed in 2012 and 72% of the agreements surveyed in 2011.

The below chart details the prevalence of MAC
exceptions relating to changes arising from hostilities, calamities, and acts of God:

MAC Exceptions: Hostilities, Calamities, and Acts of God

MAC Exceptions: Hostilities, Calamities, and Acts of God
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Exceptions Relating to Changes in
Legal Developments
The MAC exception for “changes in laws or regulations” has grown steadily in recent years, from 2006
when this exception appeared in only 42% of transaction agreements. This year, this MAC exception
appears in 83% of the agreements reviewed, a slight
decrease from last year, when it appeared in 85% of
the agreements. The exception appeared in 89% of
the agreements surveyed in 2013, 71% in 2012, and
67% in 2011.

The exception for “changes in interpretation of laws
by courts or government entities” appeared in 57% of
the deals reviewed this year, down from 65% of the
deals reviewed last year. This figure was at 62% in
2013, 41% in 2012, and 27% in 2011.
The below chart details the prevalence of MAC
exceptions found in our survey that relate to changes
in legal developments:

MAC Exceptions: Legal Developments

MAC Exceptions: Legal Developments
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Changes in laws or regulations

83
73

Changes in interpretation of laws
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Other Notable Comparisons
with the Top 100
Generally, MAC exceptions appeared at a higher
rate within the top 100 deals in comparison to the
total deals reviewed. We noted such a pattern in our
recent surveys as well. Notable examples include the
carve-outs for changes in the economy or business
in general, changes in securities markets, changes
in trading price or volume of the target’s stock,

changes in generally accepted accounting principles,
the failure by the target to meet revenue or earnings projections, and litigation resulting from any
law relating to the agreement or the transactions
contemplated.
The following charts show the remaining results of
this year’s survey:

MAC Exceptions: Employee Matters

MAC Exceptions: Employee Matters

40
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MAC Exceptions: Changes in Ordinary Course of Business

MAC Exceptions: Changes in Ordinary Course of Business
37

Reduction of customers or
decline in business
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Mac Survey 2015 | 13

MAC Exceptions: MISCELLANEOUS

MAC Exceptions: Miscellaneous
8
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Developments arising from any facts that were
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MAC Clauses: Conclusions
Upon the dramatic downturn in the financial climate
during and following the financial crisis of 2007–
2008, bidders sought to extract themselves from deal
commitments while targets demanded that bidders
follow through with their commitments. As one
of the key mechanisms for risk allocation between
bidders and targets, MAC clauses frequently became
the focal point of the resulting disputes. These
disputes yielded a number of court decisions that
demonstrate the uphill battle a bidder would likely
face if it attempts to enforce a MAC out.
In October 2014, Delaware courts ruled again on MAC
clauses, as the dispute between Apollo Tyres Ltd. and
Cooper Tire & Rubber Company, which we discussed
in last year’s survey, produced another decision. The
two parties had signed a merger agreement for a
$2.5 billion deal that would have made India-based
Apollo the seventh-largest tire manufacturer in the
world. However, a case of buyer’s remorse developed as Apollo’s stock price plummeted, the Indian
rupee lost a significant amount of value against the
U.S. dollar, and Cooper encountered labor unrest in
response to the potential merger. In this recent decision, the Delaware Chancery Court noted that MAC
clauses must be read as a whole—not in isolation; “it
is axiomatic that contractual provisions must be read
to make sense of the whole” (Cooper Tire & Rubber
Co. v. Apollo (Mauritius) Holdings Pvt. Ltd., 2014 Del.
Ch. LEXIS 223, *63 (Del. Ch. Oct. 31, 2014)). This
decision underscores the care that must be taken
when deal parties negotiate and draft MAC clauses
including, where the MAC definition includes changes
on the target’s ability to close the deal, whether the
MAC exceptions should be made expressly applicable
to this portion of the MAC definition.
Although we have seen a number of influential court
cases handed down in the years following the financial crisis from which we can seek guidance in how
a court might interpret a dispute, there still remains
a dearth of case law comprehensively interpreting
MAC clause exceptions. This factor, combined with
the inherently qualitative nature of MAC clause
components, results in the unpredictability of MAC

litigation. As deal size and volume continue to grow,
bidders and targets should be aware of this unpredictability and, as a result, precisely and cautiously
negotiate and draft their MAC clauses. To the extent
that disputes do occur, they may be better resolved
outside the courtroom. In addition, the case law
interpreting MAC clauses has generally demonstrated
the difficulty a bidder trying to enforce a MAC out
faces. While this year’s survey shows a continuation
of pro-bidder trends, it is still important to keep this
fact in mind.
For more information on MAC provisions, please
contact your Nixon Peabody attorney or one of the
attorneys listed at the end of this report.
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Nixon Peabody: A Leader in M&A
and Private Equity
Nixon Peabody LLP is an industry leader in corporate transactions. We have over 220 business lawyers
working closely together to handle the full range of
mergers and acquisitions, investments, joint ventures,
licensing, and strategic transactions for both private
and public clients—from structure and strategy to
negotiation and documentation. We have strong
capabilities in industry sectors such as technology,
life sciences, health care, consumer products, manufacturing, and energy.
Chambers USA regularly recognizes Nixon Peabody
as a “Highly Regarded” firm for Corporate/M&A
in its guide, America’s Leading Lawyers for Business.
The firm has been recognized by the Association
for Corporate Growth and M&A Advisor as the legal
advisor of the “Middle Market Deal of the Year”
as well as the “Cross-Border Deal of the Year.” We
were also recognized by M&A Advisor for handling
the “Healthcare/Life Sciences Deal of the Year” in
2014. U.S. News and World Report regularly ranks
our corporate law practice as a national Tier 1 leader

and has named us “Law Firm of the Year” in health
care law. In addition, American Lawyer has featured
our firm on the cover of its “Dealmakers of the
Year” issue for our work in advising one of the most
complex and groundbreaking transactions.
Our annual surveys give us keen insights about deal
terms and conditions that our clients rely upon to
optimize their transactions. We devise innovative
solutions for overcoming the challenges and issues
that may arise, resulting in transactions that are
quicker, smoother, and cost-efficient.

About
Nixon
Peabody
Nixon Peabody LLP helps clients navigate complex challenges in litigation,
real estate, and corporate and finance law. With more than 700 attorneys
throughout the United States, Europe, and Asia, our firm works collaboratively to serve clients ranging from large corporations and financial institutions to entrepreneurs and private individuals. Employing innovative and
client-centered approaches, our attorneys help to anticipate and capture
opportunities, prepare for and manage risks, protect intellectual property,
and forecast and overcome obstacles.
At Nixon Peabody, we are committed to the clients we serve, the communities in which we serve them, and the diverse professionals who have helped
make us a “Best Law Firm” and “A Best Place to Work.”

The content should not be construed as legal advice, and readers should not act upon information in this
publication without professional counsel. Copyright © 2015–2016 Nixon Peabody LLP. All rights reserved.

For more information,
please CONTACT:
Richard F. Langan, Jr., Partner
M&A, Private Equity and Capital Markets
212-940-3140
rlangan@nixonpeabody.com
David A. Martland, Partner
Practice Group Leader,
Global Business & Transactions
617-345-6145
dmartland@nixonpeabody.com
John C. Partigan, Partner
Practice Group Leader,
Public Company Transactions
202-585-8535
jpartigan@nixonpeabody.com
Philip B. Taub, Partner
Co-Head, Private Equity Transactions
617-345-1165
ptaub@nixonpeabody.com
nixonpeabody.com
@nixonpeabodyllp

