&
CONDOMINIUMS
COOPERATIVES
Condominium and Cooperative Due Diligence
and Peer Review Services
Our Cooperative and Condominium team leverages broad construction
financing, transactional and regulatory experience in order to provide
effective assistance with project due diligence, risk analysis and strategic
solutions for cooperative and condominium projects.
Our team of real estate, construction and litigation attorneys works with private and
government lenders, equity investors, deal partners and borrowers and understands
the issues that are important to each of the sides of our clients’ often sophisticated
transactions. The earlier we are integrated into a transaction, the easier it is for us to
help our clients achieve the best results.

Due Diligence
Cooperative and condominium project financing is unique in that repayment of the loan
is dependent on the successful sale of inventory following project completion, and due
to the additional regulatory and practical risks associated with the prospect of taking
over a project in a default scenario. Since cooperatives and condominiums are often
considered a “security,” they are often subject to state and federal securities laws as well
as consumer protection laws. To ensure compliance with all applicable laws, rules and
regulations, there are several areas to focus on during the diligence process.

Governing Documents
Declaration or articles of incorporation, bylaws and other governing documents are
critical as they create the cooperative or condominium under local law, and govern the
operation of the completed project once units are sold to purchasers. These documents
must ensure that the borrower has adequate control, with rights to complete the
project’s construction, market and sell units and control operations and costs. The
lender’s interests must be expressly safeguarded, and their rights to take over the project
under the loan documents must mesh with specifics of the governing documents.

Purchase and Option Agreements
A purchase or option agreement is the most important document in this process,
but also the most overlooked. Every purchase or option agreement should include
key provisions making certain the purchaser is obligated to close and that the
developer is not obligated to close if it will have an adverse impact on the lender.
Our experienced team can help to identify the many nuances involved to ensure
that provisions are met to protect you from any liability. We’ll also provide the
necessary tax analysis to determine the best agreement to use to ensure most
favorable treatment of capital gains.

Offering Materials
Knowing your state rules and regulations regarding condominium and cooperative
sales and marketing materials and offering documents is essential to avoid
purchasers’ rescinding their purchase or option agreement, or having their deposits
refunded for misstatements or omissions. Lenders must keep the special developer’s
rights and obligations in mind when making the loan. Special developer control
creates complex problems for lenders that are difficult to resolve and the lender
could inherit the problem of unsold units.

Lender Liability
If a developer defaults, as the lender, you could end up taking over the property’s
operations, becoming a special or de facto developer for the project, and in some
cases, a successor sponsor. This role could expose you to developer liability.
Knowing requirements and liabilities associated with a lender takeover of the
project, and which developer rights to pursue in a default can minimize your
liability or allow you to take more control over a failed project. Our team can help
protect you up front in the lending process and on the back end, if the deal ends
up in default.
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Experienced legal team—With extensive experience in all areas critical to
market-rate and affordable housing development, particularly as these involve
condominium and cooperative lending. We’ve been here before, and we can issuespot and efficiently problem-solve.
Great connections—We have offices in the major condominium markets
throughout the country—Massachusetts; New York; Illinois; Washington, D.C.;
and California. We have worked with and within the Real Estate Finance Bureau
of the New York Attorney General’s Office, HPD and other federal, state and local
government agencies, and maintained valuable relationships in these organizations.
Competitive fees—We deliver superior value. The firm’s investment in legal
project management tools and training results in efficiency and cost effectiveness
throughout the duration of any complex market-rate or affordable housing
development project.
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